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In general, the term “constitutional peace provisions” refers to provisions in a country’s constitution that 
regulate the military and warfare and confer the national assembly with the authority to wage war. Article 
9 of Japan’s Constitution outlawing war is perhaps the best known example of a constitutional peace 
provision; however, a survey of the constitutions of various countries around the world reveals that it is 
ordinary for constitutions to contain peace provisions—i.e. provisions related to war and peace and 
provisions that regulate the exercise of military power. The same holds true for the South Korean 
Constitution. Article 5 of the Constitution of the Republic of Korean repudiates wars of aggression and 
approves of the national armed forces as a strictly defensive force. As such, it serves as the core for 
discussions surrounding constitutional peace-provision-related issues including the right to live in peace 
and the right to conscientious objection. It can be said that the inclusion of peace provisions epitomized 
by Article 5 as a result of democratization in the 1980s has led to the emergence of a pacifist ideology in 
South Korea today.  
However, recent decisions of the Constitutional Court have deemed the deployment of the 
strictly defensive South Korean military to Iraq to be constitutional and have not been supportive of 
Korean citizens’ right to live in peace with respect to the relocation of American military bases and claims 
of conscientious objection in opposition to the country’s national security policies. It can be said that this 
situation has been created by existence of two contradictory and conflicting legal systems, namely the 
constitutional system based on peace provisions and the national security system based on the Mutual 
Defense Treaty between the United States of America and the Republic of Korea.  
In this dissertation, focusing on the fact that the “two legal systems” continue to exist in South 
Korea even after democratization, I explore the limitations of the peace provisions contained in the South 
Korean Constitution, as evidenced by decisions of the Constitutional Court, and the possibilities for 
overcoming these limitations. 
